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US. Customs Service 
Treasury Decision 


(T.D. 79-179) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs form 7605 


The following consolidated aircraft bond has been approved or 
discontinued as shown below. The symbol D indicates that the bond 
previously outstanding has been discontinued on the month, day, and 
year represented by the figures which follow. PB refers to a previous 
bond, dated as represented by figures in parentheses immediately 
following, which has been discontinued. If the previous bond was in the 
name of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 

Dated: June 25, 1979. 


Date term Date of Filed with area 
Name of principal and surety commences approval director of 
Customs; amount 





Airlift International Inc., P.O. Box 522495, Miami, FL; | May 22,1979 | June 1,1979 | Miami, FL; 
St. Paul Fire & Marine Ins. Co. $300,000 
(PB 7/20/72) D 7/20/791 | 


1 Surety is Peerless Ins. Co. 


The foregoing principal has been designated as carrier of bonded 
merchandise. 
Donavp W. Lewis 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 
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(T.D. 79-180) 
TITLE 19—CUSTOMS DUTIES 
Cuaprer I—U:.S. Customs Srervicrt, DEPARTMENT OF THE TREASURY 
PART 159—LIQUIDATION OF DUTIES 


Nonrubber Footwear, Certain Castor Oil Products, Scissors and 
Shears, and Cotton Yarn From Brazil 


Declaration of net amount of bounty or grant 


AGENCY: U.S. Customs Service, Treasury Department. 
ACTION: Net amount of bounty or grant declared. 


SUMMARY: This notice is to advise the public of the new rates of 
countervailing duty applicable to imports of nonrubber footwear, 
certain castor oil products, scissors and shears, and cotton yarn from 
Brazil. These rates will be applicable to such merchandise exported 
from Brazil on or after June 30, 1979. 
EFFECTIVE DATE: June 30, 1979. 


FOR FURTHER INFORMATION CONTACT: Mr. Charles F. 
Goldsmith, Economist, Office of Tariff Affairs, U.S. Department of 
the Treasury, 15th Street and Pennsylvania Avenue NW., Washing- 
ton, D.C. 20220, telephone 202-566-2323. 

SUPPLEMENTARY INFORMATION: In the Federal Register of 
May 17, 1979 (44 F.R. 28790-2), it was announced that due to actions 
taken by the Government of Brazil to eliminate export payments 
which have been determined by Treasury to constitute bounties or 
grants, reductions of the countervailing duty rates applicable to im- 
ports of nonrubber footwear, certain castor oil products, scissors and 
shears, and cotton yarn, would be made quarterly to reflect the staged 
reduction of these benefits. The present action is taken to reduce the 
countervailing duty rates applicable to imports of the above merchan- 
dise which are exported from Brazil on or after June 30, 1979. 

On the basis of the actions taken by the Government of Brazil on 
June 30, 1979, to reduce the payments made to exporters of the subject 
merchandise, it has been ascertained and determined that the net 
amount of bounties or grants paid or bestowed, directly or indirectly 
by the Government of Brazil on the exportation of the subject mer- 
chandise, in terms of the f.o.b. or ex-works price to the United States 
of the applicable merchandise, is as follows: 

(1) Nonrubber footwear: 
(A) 10.1 percent for shoes manufactured by firms whose 


export sales account for 40 percent or less of the 
value of their total sales; and 
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(B) 3.9 percent for shoes manufactured by firms whose 
3 ay sales account for more than 40 percent of the 
value of their total sales, 


(2) Certain castor cil products, 9.1 percent. 
(3) Scissors and shears, 13.2 percent. 
(4) Cotton yarn, 16.2 percent. 


Accordingly, until further notice, upon the entry for consumption 
or withdrawal from warehouse for consumption of such dutiable non- 
rubber footwear, certain castor oil products, scissors and shears, and 
cotton yarn, respectively, imported directly or indirectly from Brazil, 
and exported from that country on or after June 30, 1979, which 
benefit from such bounties or grants, there shall be collected, in addi- 
tion to any other duties estimated or determined to be due, counter- 
vailing duties in the amount ascertained in accordance with the 
above declaration. 

Any merchandise subject to the terms of this declaration shall be 
deemed to have benefited from a bounty or grant if such bounty or 
grant has been or will be paid or credited, directly or indirectly, upon 
the manufacture, production, or exportation of such nonrubber foot- 
wear, certain castor oil products, scissors and shears, and cotton 
yarn, respectively, from Brazil. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for “nonrubber 
footwear,” ‘“‘certain castor oil products,” ‘scissors and shears,” and 
“cotton yarn,’’ respectively, under the country heading ‘Brazil’, the 
number of this Treasury decision in the column so headed and the 
words ‘‘New rate” in the column headed ‘‘Action.” 

(R.S. 251, sec. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2049; 
19 U.S.C. 66, 1303, as amended, 1624.) 

Dated: June 26, 1979. 

Rosert H. MunpHEmM, 
General Counsel of the Treasury. 


[Published in the Federal Register July 3, 1979 (44 FR 38839)] 


(T.D. 79-181) 


Approval of Licensed Public Gager Performing Gaging Under 
Standards and Procedures Required by Customs 


Notice is hereby given pursuant to section 151.43(d), Customs 
Regulations (19 CFR 151.43(d)), that the application of International 
Cargo Surveyors, Inc., 716 D Montana Street, P.O. Box 835, South 
Houston, Tex. 77587, to gage imported petroleum and petroleum 
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products in all Customs districts in accordance with provisions of 
part 151, subpart C, Customs Regulations, is approved. 
Dated: June 27, 1979. 
Dona.p W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 79-182) 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 


People’s Republic of China yuan, Philippines peso, Singapore dollar, Thailand 
baht (tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruziero: 
June 18-22, 1979 $0. 0389 


People’s Republic of China yuan: 
June 18-19, 1979 $0. 632071 
June 20-22, 1979 . 635890 


Hong Kong dollar: 


June 18, . 195046 
June 19, . 195122 
June 20, . 195714 
June 21, . 195484 
June 22, . 196136 


Tran rial: 
June 18-22, 1979 . 013150 


Philippines peso: 
June 18-22, 1979 


Singapore dollar: 
Same 18; 178. is et Ch AL OL $0. 455270 
June 19, 1979 . 456204 
June 20, 1979 457247 
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Singapore dollar—Continued 
June 21, 1979 $0. 456830 
June 22, 1979 


Thailand baht (tical): 
June 18-21, 1979 $0. 048850 
June 22, 1979 
(LIQ-3-0:D:E) 
Dated: June 27, 1979. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 79-183) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 79-113 for the following countries. 


Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates: 


New Zealand dollar: 
June 21, 1979 $1. 0000 
(LIQ-3-0:D:E) 
Dated: June 27, 1979. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 79-184) 
(19 CFR Parts 141 and 142) 


Extension of Time for Comments on, and Delay in Effective Date of, 
Revised Customs Form to Facilitate Entry of Imported Merchandise 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of extension of time for comments on and delay in 
effective date of revised Customs form. 
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SUMMARY: Public Law 95-410, the ‘‘Customs Procedural Reform 
and Simplification Act of 1978,’ made numerous changes in laws 
administered by the Customs Service relating to the entry of imported 
merchandise. A document proposing to amend the Customs Regula- 
tions to establish new procedures to reflect these changes was pub- 
lished in the Federal Register on November 29, 1978 (43 F.R. 55774). 

Another document published in the Federal Register on May 23, 
1979 (44 F.R. 29916), informed the public that to facilitate the entry 
of imported merchandise, Customs proposes to introduce by October 1, 
1979, a revised Customs form 7501, the ‘““Entry/Entry Summary,” to 
replace severa! existing forms. Customs requested comments relating 
to the revised form by June 22, 1979. 

This notice extends the period of time permitted for the submission 
of comments on the revised Customs form 7501 and delays the effec- 
tive date for its use. 


EFFECTIVE DATES: Comments must be received on or before 
August 10, 1979. The revised Customs form 7501 will not be placed in 
use before January 1, 1980. 


ADDRESS: Written comments may be addressed to the Commis- 
sioner of Customs, Attention: Regulations and Legal Publications 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2335, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: William Wagner, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5307. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Public Law 95-410 (92 Stat. 888), the ‘Customs Procedural Reform 
and Simplification Act of 1978”, approved October 3, 1978, made 
significant changes in the Customs laws relating to the entry of im- 
ported merchandise. A notice of proposed rulemaking to amend the 
Customs Regulations to establish new procedures to reflect these 
changes was published in the Federal Register on November 29, 1978 
(43 F.R. 55774). Comments received in response to that notice are 
being evaluated, and appropriate amendments in final form are being 
prepared for publication. 

A document published in the Federal Register on May 23, 1979 
(44 F.R. 29916), informed the public that to facilitate the two-part 
process of entering imported merchandise prescribed by Public Law 
95-410, Customs proposes to introduce a revised Customs form 7501, 
the “Entry/Entry Summary’’, for use on October 1, 1979, and re- 
quested public comments relating to the revised form and its use. 





CUSTOMS 


REQUEST TO EXTEND TIME FOR COMMENTS 
Comments concerning the May 23, 1979, document relating to 
revised Customs form 7501 were to have been received on or before 
June 22, 1979. However, Customs has been requested to extend the 
time for submission to allow additional time for the preparation of 
comments. 
ACTION 


Because of the complexity of the issues involved and the need for 
further study in light of the comments received to date, Customs has 
determined to extend the time for submission of comments until 
August 10, 1979. 

As a result, there will be a delay in the effective date for implement- 
ing the use of revised Customs form 7501. It now is anticipated that 
revised Customs form 7501 will not be ready for use before January 1, 
1980. Instructions and guidelines will be issued before the form is 
placed in use. 


COMMENTS 
Consideration will be given to any written comments, preferably 
in triplicate, submitted timely to the Commissioner of Customs. 
Comments submitted will be available for public inspection in ac- 
cordance with section 103.8(b), Customs Regulations (19 CFR 103.8 
(b)), during regular business hours at the Regulations and Legal 


Publications Division, Headquarters U.S. Customs Service, 1301 
Constitution Avenue NW., room 2335, Washington DC. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

Dated: July 3, 1979. 

Wiuuram T. ARrcHeEy, 
Acting Commissioner of Customs. 


[Published in the Federal Register July 9, 1979 (44 FR 40075)] 


296-076—79——2 





General Notice 


(521118) 
American Manufacturer’s Petition 


Notice of receipt of American manufacturer’s petition requesting that anti- 
dumping duties be assessed on tapered roller bearings and components from 
Japan, pursuant to a 1976 finding of dumping with respect to such merchandise 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: Notice of receipt of American manufacturer’s petition. 

SUMMARY: Customs has received a petition from an American 

manufacturer of tapered roller bearings and components requesting 

that, pursuant to a 1976 finding of dumping made with respect to 


tapered roller bearings and components from Japan, antidumping 
duties be assessed. 


DATE: Interested persons may comment on this petition. Comments 
(preferably in triplicate) must be received on or before (30 days from 
the date of publication in the Federal Register). 


ADDRESS: Comments should be addressed to the Commissioner of 
Customs, Attention: Regulations and Legal Publications Division, 
room 2335, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Jesse V. Vitello, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8410. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

A petition has been filed under section 516 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1516), by an American manufacturer of tapered 
roller bearings and components. The petitioner alleges that, not with- 
standing a finding of dumping made by the Secretary of the Treasury 
with respect to tapered roller bearings and components from Japan 
(T.D. 76-227, 41 F.R. 34974 (Aug. 18, 1976)), antidumping duties 
have not been assessed against such merchandise manufactured and 
exported from Japan since July 3, 1973, by Koyo Seiko Co., Ltd., 
Nippon Seiko, K. K., Fujikoshi, Ltd., and The Toyo Bearing Manu- 
facturing Co., Ltd. The petitioner requests that the Secretary of the 
Treasury determine that such duties should be assessed. 

8 
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It is pertinent to note that some dumping duties have been assessed 
against the subject merchandise. It is anticipated that additional 
assessments will be made in the near future. 

COMMENTS 

Pursuant to section 175.21(a) of the Customs Regulations (19 CFR 
175.21(a)), the Customs Service invites written comments on this 
petition from all interested parties. 

The American manufacturer’s petition, as well as all comments 
received in response to this notice, will be available for public inspec- 
tion in accordance with sections 103.8(b) and 175.21(b), Customs 
Regulations (19 CFR 103.8(b), 175.21(b)), during regular business 
hours at the Regulations and Legal Publications Division, Head- 
quarters, U.S. Customs Service, room 2335, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 

AUTHORITY 

This notice is published in accordance with section 175.21(a) of the 
Customs Regulations (19 CFR 175.21(a)). 

Donatp W. Lewis, 


Acting Commissioner of Customs. 
Approved: June 28, 1979. 


Rosert H. MunpHEm, 
General Counsel. 


[Published in the Federal Register, July 6, 1979 (44 F.R. 39692)] 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Reference Area, room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. These copies will be made available at a cost to the requester 
of 10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Bu.uettin, through 
April 11, 1979, are available in microfiche format at a cost of $6.90 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: June 27, 1979. 

Donatp W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


Date of 
Decision File No. Issue 


5-31-79 103991 Carrier control: Whether the coastwise laws prohibit 
foreign vessels from being used in the construction 
of cofferdams in U.S8.-territorial waters 





Date of 
Decision File No. 


CUSTOMS 


Issue 





6-12-79 103999 


709967 


710239 


710324 
710439 


057864 
057948 
057975 
058746 


058921 
063024 
063079 
063085 





Vessel repair: Applicability of vessel repair statute to 
equipment imported into the United States for 
installation on a U.S.-flag vessel other than the 
importing vessel 

Brokers: Customs nonintervention in disputes be- 
tween correspondent customhouse brokers as to 
sharing of brokerage fees; exception to rule 

Marking: Exterior case markings with regard to im- 
ported wines 

Marking: Wire rope clips 

Entry: Authorization of blanket, duty-free entry for 
materials belonging to foreign government pursuant 
to item 842.10, TSUS 

Classification: Vinyl golf shoe (700.53) 

Classification: Woman’s sandal (700.58) 

Classification: Footwear (700.60) 

Classification: Construction sealants; adhesives; caulk- 
ings (405.25, 409.00, 474.60, 474.62, 494.60, 521.11, 
523.91) 

Classification: Petrified wood (520.11, 520.61) 

Classification: Metal scrap (806.30) 

Calssification: Microcalorimeter (712.49) 

Classification: Articles assembled abroad (807.00) 





ERRATUM 


Customs Bu..etin, vol. 13, No. 25, June 20, 1979, the fol- 
lowing pages should read as follows: 


Page 5, line 36: EFFECTIVE DATE: July 5, 1979. 
Page 12, line 28: (July 5, 1979). 


Page 22, line 22: 4. Section 111.30 is amended by changing 
the section heading and 


Page 34, line 16: EFFECTIVE DATE: July 5, 1979. 


Page 62, line 37: penalty for an alleged violation of 19 U.S.C. 
1584(a) (1) is $500 or less. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1229) 


Harrop Exton Lapwie v. THe Unitep Statss, No. 79-6 (— F. 2d —) 


1. AntipumpING Act or 1921—Forrriagn Market VALUE—PIG 
Tron 


Judgment of Customs Court that the proper value for computing 
dumping duties on certain importations of pig iron from Canada is 
foreign market value defined in section 205 of the Antidumping Act 
of 1921, as amended, 19 U.S.C. 164, and not constructed value 
defined in section 206 of the act, as amended, 19 U.S.C. 165, is 
affirmed. 


2. Ip —EvipENcE—‘‘Sucu orn SIMILAR MERCHANDISB’”’ 


In order to prove that no foreign market exists under section 202 
of the Antidumping Act of 1921, as amended, 19 U.S.C. 161, for 
imported merchandise, it is necessary to negate the existence of a 
determinable value for each of the types of merchandise described 
in the subparagraphs of the definition of “such or similar mer- 
chandise”’ found in section 212(3) of the Antidumping Act of 1921, 
as amended, 19 U.S.C. 170(a). 


U.S. Court of Customs and Patent Appeals, June 28, 1979 
Appeal from U.S. Customs Court, C.D. 4768 


[Affirmed.] 


Edward J. Farrell (Bronz and Farrell) attorneys of record, for appellant. 
Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Director, 
Velta A. Melnbrencis for the United States. 


[Oral argument on June 4, 1979, by Edward J. Farrell for appellant and Velta A. Melnbrencis for appellee.] 
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Before Markey, Chief Judge, Ricu, Baupwin and Miuuer, Associate Judges, 
and Prenn,* Judge. 
Baupwin, Judge. 

[1] This is an appeal from the judgment of the U.S. Customs Court, 
81 Cust. Ct. 71, C.D. 4768, 460 F. Supp. 683 (1978), holding foreign 
market value defined in section 205 of the Antidumping Act of 
1921, as amended, 19 U.S.C. 164 (1970),' and not constructed value 
prescribed in section 206 of the act, as amended, 19 U.S.C. 165 (1970),? 
to be the proper value for computing dumping duties on certain 
importations of pig iron from Canada. We affirm. 


BAcKGROUND 


The pig iron was subject to a special dumping duty under section 
202 of the Antidumping Act of 1921, as amended, 19 U.S.C. 161 
(1970). Customs assessed dumping duties equal to the differences 
between the foreign market value and the purchase prices.* Appellant 
challenged these assessments in the Customs Court, arguing that 
no foreign market value was determinable at the time of the importa- 


*Hon. John G. Penn, U.S. District Court for the District of Columbia, sitting by designation. 
119 U.S.C. 164 (1970), provides as follows: 
Determination of foreign market value. 

For the purposes of secs. 160 to 171 of this title the foreign market value of imported merchandise shall 
be the price, at the time of exportation of such merchandise to the United States, at which such or similar 
merchandise is sold or, in the absence of sales, offered for sale in the principal markets of the country 
from which exported, in the usual wholesale quantities and in the ordinary course of trade for home con- 
sumption (or, if not so sold or offered for sale for home consumption, cr if the Secretary determines that 
the quantity sold for home consumption is so small in relation to the quantity sold fer exportation to 
countries other than the United States as to form an inadequate basis for comparison, then the price 
at which so sold or offered for sale for exportation to countries other than the United States) * * *. In the 
ascertainment of foreign market value for the purposes of secs. 160-171 of this title no pretended sale or 
offer for sale, and no sale or offer for sale intended to establish a fictitious market, shall be taken into 
account. If such or similar merchandise is sold or, in the absence of sales, offered for sale through a sales 
agency or other organizaticn related to the seller in any of the respects described in sec. 166 of this title, 
the prices at which such or similar merchandise is sold or, in the absence of sales, offered for sale by such 
sales agency or other organization may be used in determining the foreign market value. 

219 U.S.C. 165 (1970), provides, in part, as follows: 
Constructed value 

(a) Determination 

5 ne, the — of secs. 160 to 171 of this title, the constructed value of imported merchandise shall 
e the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the country of exportation 
directly to such materials or their disposition, but remitted or refunded upon the exportation of the 
article in the production of which such materials are used) and of fabrication or other processing of 
any kind employed in producing such or similar merchandise, at a time preceding the date of ex- 
portation of the merchandise under consideration which would ordinarily permit the production 
of that particular merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise under consideration which are made by pro- 
ducers in the country of exportation, in the usual wholesale quantities and in the ordinary course 
of trade, except that (A) the amount for general expenses shall not be less than 10 per centum of the 
cost as defined in paragraph (1), and (B) the amount for profit shall not be less than 8 per centum 
of the sum of such general expenses and cost; and 

(3) the cost of all containers and coverings of whatever nature, and all other expenses incidental 
to placing the merchandise under consideration in condition, packed ready for shipment to the 
United States. 

319 U.S.C. 161 (1970), reads, in part, as follows: 
Amount of duty to be collected; determination of foreign market value of goods. 

(a) In the case of all imported merchandise, whether dutiable or free of duty, of a elass or kind as to 
which the Secretary of the Treasury has made public a finding as provided for in sec. 160 of this title 
* * * if the purchase price or the exporter’s sales price is less than the foreign market value (or, in the 
absence of such value, then the constructed value) there shall be levied, collected, and paid, in addition 
to any other duties imposed thereon by law, a special dumping duty in an amount equal to such 
difference. 


* The values of the purchase prices for the entries of pig iron under consideration are not in dispute. 
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tions and, therefore, the dumping duties should have been computed 
as the differences between constructed value and purchase prices. 

To support its argument, appellant presented to the court seven 
exhibits which included a list of prices at which the producer of the pig 
iron in question had sold its production of pig iron in Canada and a 
letter written by Mr. Hobbs, president of Western Canada Steel, 
the exporter of the subject pig ‘ron.® The letter contained the following 
statement concerning a Canadian market value: 

Our prices in the Canadian market have varied based upon a 
number of factors which we take into account, but there is no 
regular price structure in terms of class of customer, quantity or 
other factors which are specifically definable. 

All our sales are made on a delivered price basis, per long ton, 
and all money amounts are given in Canadian currency. Ne Oo dis- 
counts are allowed. As shown in the tabulation, these prices in- 
clude freight, and a standard $1 allowance per long ton for sales 
commission. The quality of the merchandise sold in the home 
market is the same as that sold for export to the United States. 
There is no financial relationship, directly or indirectly, between 
this company and any purchaser in Canada. 

No witnesses were called before the Customs Court and appellant 
offered no further evidence with regard to the pricing policy of any of 
the other Canadian producers of pig iron.* 


Customs Court 


The Customs Court noted that foreign market value can be deter- 
mined from the value at which “such or similar’? merchandise was 
sold or offered for sale. According to the Customs Court, the definition 
of “such or similar merchandise’’’ required appellant to offer evidence 


5 Appellant is the importer of the entries at issue. Western Canada Steel was the exporter of the pig iron 
and it, in turn, was a wholly owned subsidiary of Cominco Ltd., the producer of the pig iron. The record 
establishes that at the time of the subject importations there existed at least two other Canadian producers 
of pig iron. 

6 Appellant had attempted to solicit information concerning ‘‘the general expenses and profits of other 
producers of pig iron in Canada” at the time of the subject entries but was unsuccessful due to the claimed 
confidentiality of the information. 

7 The definition of ‘‘such or similar merchandise’’ at the time of the importations at issue was provided in 


sec. 212(3) of the Antidumping Act of 1921, as amended, 19 U.S.C. 170(a) (1970), which provided as follows: 
Definitions. 
For the purposes of secs. 160 to 171 of this title— 
* am * 2 s @ * 
(3) The term “such or similar merchandise’ means merchandise in the first of the following categories 
in respect of which a determination for the purposes of sec. 160-171 of this title can be satisfactorily made: 

(A) The merchandise under consideration and other merchandise which is identical in physical 
characteristics with, and was produced in the same country by the same person as, the merchandise 
under consideration. 

(B) Merchandise which is identical in physical characteristics with, and was produced by another 
person in the same country as, the merchandise under consideration. 

(C) Merchandise (i) produced i in the same country and by the same person as the merchandise 
under consideration, (ii) like the merchandise under consideration in component material or ma- 
terials and in the purposes for which used, and (iii) approximately equal in commercial value to the 
merchandise under consideration. 

(D) Merchandise which satisfies all the requirements of subdivision (C) except that it was pro- 
duced by another person. 

(E) Merchandise (i) produced in the same country and by the same person and of the same general 
class or kind as the merchandise under consideration, (ii) like the merchandise under consideration 
in the purposes for which used, and (iii) which the Secretary or his delegate determines may reason- 
ably be compared for the purposes of secs. 160-171 of this title with the merchandise under 
consideration. 

(F) Merchandise which satisfies all the requirements of subdivision (E) except that it was pro- 
duced by another person. 
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to negate the existence of a determinable market value for each type of 
merchandise set forth in the subparagraphs of the definition. The 
court concluded appellant’s price list at best showed sales at varying 
prices but, stated that without further explanation, such a list was 
insufficient to establish that no one price existed at which the pig 
iron could be purchased. The court noted that the record was silent 
with regard to the sales or offers of the other pig iron producers and 
that, although the record reflected sales to Japan by Western Canada 
Steel, no information was submitted concerning the prices and quan- 
tities involved. The court held that the value as found by Customs 
had not been rebutted because of appellant’s failure to introduce 
evidence to meet every material issue.® 


OPINION 


[2] Despite appellant’s arguments to the contrary, the Customs 
Court correctly concluded that in order to prove that no foreign 
market value existed for the pig iron in question, it was necessary for 
appellant to negate the existence of a determinable value for each of 
the types of merchandise described in the six subparagraphs of the 
definition of “such or similar merchandise.” 

In Nichols v. United States, 59 CCPA 67, C.A.D. 1041, 454 F. 2d 
1183 (1972), this court held that an importer wishing to disprove the 
existence of foreign value for particular merchandise on the basis of 
lack of a free market in the country of origin must establish that 
“similar” as well as “such” merchandise was not freely offered for 
sale in the relevant country during the relevant period.® In essence, 
the court took cognizance of the conjunctive construction of the 
provision. 

Section 205 of the Antidumping Act of 1921, as amended, 19 U.S.C. 
164, also requires examination of the price of “such or similar’ mer- 
chandise. In this instance, this phrase is defined in the statute '° and 
the legislative history of the definition makes clear its meaning. 

The definition first appeared in Public Law No. 85-630, 72 Stat. 583, 
which amended the Antidumping Act of 1921. The amendment was 
accompanied by the following statement in the Senate report: 

Section 5 of the bill, as reported, inserts a new section 212 in 
the law, entitled ‘“Definitions.’’ Section 212(3) defines ‘‘such 
or similar merchandise.” Subparagraphs (A) and (B) describe 
merchandise which is identical—i.e., ‘such’? merchandise. 
Subparagraphs (C), (D), (E), and (F) describe merchandise 


8 Having determined that appellant had not disproved the existence of a foreign market value for the pig 
iron, the court did not consider the correctness of the constructed value urged by appellant for the pig iron. 

® At issue in Nichols was whether a foreign value existed for certain nylon and acrylic staple fibers manu- 
factured in France and subsequently imported into this country. The controlling statutory provision was 
sec. 402 of the Tariff Act of 1930, as amended, 19 U.S.C. 1402, which is similar in wording to 19 U.S.C. 164, 
supra. 

10 See supra note 7. 
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which can be considered “similar.’”’ Section 202 (b)(3) and (c)(3) 
of the Antidumping Act, as added by section 2 of the bill, as 
reported, provide that where “similar”? merchandise (i.e., mer- 
chandise described in sec. 212(3) (C), (D), (E), or (F)) rather 
than “such” merchandise (i.e., merchandise described in sec. 
212(3) (A) or (B)) is being compared, allowance may be made 
for differences between the articles under consideration." 

No significant amendments were made to the definition of “such 
or similar merchandise” between the time of its enactment and the 
date of the subject importations. 

With the definition of “such or similar merchandise” and its 
legislative history in mind, it is apparent that it was incumbent upon 
appellant to negate the existence of a determinable value under each 
of the subparagraphs of the definition. Since the only evidence intro- 
duced by appellant consisted of the unexplained price lists and the 
conclusory statement of Mr. Hobbs, and since no evidence was 
presented concerning the sales of the other Canadian producers of 
pig iron, we hold that appellant was fallen far short of fulfilling its 
burden. Further, appellant failed to establish why any offers for sale 
of pig iron within Canada or sales of pig iron for export to Japan 
-contemporaneously with the subject importations should not have been 
considered as provided in section 205 of the Antidumping Act, supra. 


CoNcCLUSION 


Appellant has failed to rebut the existence of a foreign market value 
for pig iron under section 205 of the Antidumping Act of 1921, as 
amended, 19 U.S.C. 164 (1970)." The judgment of the Customs 
Court is affirmed. 


11 Senate Rept. No. 1619, 85th Cong., 2d sess., 7, reprinted in (1958) ‘“‘United States Code Cong. & Ad: 
News” 3498, 3504. 

12 Since we agree with the Customs Court determination that appellant has not disproved the existence 
of a foreign market value for the subject pig iron, we find it unnecessary to consider the correctness of ap- 
pellant’s proposed constructed value. 
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‘Corninc Guass WoRKS, PLAINTIFF v. UNITED STATES, DEFENDANT 


Ceurt No. 75-8-02008 
Machines for Optical Inspection of Ampuls 


MacuINnEs FoR OpticaL INSPECTION OF AMPpULS—LENS Not UsEpb 
For ‘SUBSIDIARY PuRPOSB”’ 


“Rota” machines for the optical inspection of drug-filled ampuls, 
incorporating an optical element (viz., a magnifying lens) that must 
be utilized to make inspections, are “optical instruments” as 
defined in headnote 3, part 2, schedule 7, TSUS. Since the lens is 
employed in the Rota’s “dominant function” (viz., optical in- 
spection of ampuls), the lens is not used for a “subsidiary purpose” 
within the intent of headnote 3. United States v. American Machine 
& Metals, Inc., 29 CCPA 137, C.A.D. 183 (1941), distinguished; 
United States v. Ataka America, Inc., 64 CCPA 60, C.A.D. 1184, 
550 F. 2d 33 (1977), and Amaco, Inc. v. United States, 74 Cust. 
Ct. 172, C.D. 4602 (1975) followed. 
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Same—HEapnote 3, Parr 2, Scueputse 7, TSUS 


Inasmuch as the purpose of the Rota is optical inspection, its 
optical element is at least coequal in function to the machine’s 
nonoptical features. Accordingly, the optical element does not 
serve a “subsidiary purpose” within the intent of headnote 3, 
part 2, schedule 7. 


SamEe—OpticaLt ELEMENT NeEp Not Be Dominant 
To be “optical instruments” as defined in headnote 3, part 2, 


schedule 7, TSUS, an optical element need not be the most important 
or dominant feature of the instrument, since “the statutory dis- 
tinction is between ‘subsidiary’ and not ‘subsidiary’.”’ United 
States v. Ataka America, Inc., 64 CCPA 60, 66, n. 5 C.A.D. 1184, 
550 F. 2d 33 (1977), and Parsons Optical Laboratories et al. v. 
United States, 68 Cust. Ct. 143, 148, n. 1, C.D. 4351 (1972) cited. 


STARE Decisis 


Stare decisis is applicable in the absence of a showing of ‘clear 
error” in prior decision. United States v. Dodge & Olcott, Inc., 47 
CCPA 100, 103, C.A.D. 737 (1960), and United States v. Mercantil 
Distribuidora et al., 45 CCPA 20, 23-24, C.A.D. 667 (1957). See also 
an article authored by Chief Judge Re, “Stare Decisis’, presented 
at a Seminar for Federal Appellate Judges, 79 F.R.D. 509 (1979). 


[Judgment for defendant.] 
(Decided on remand [C.A.D. 1216] June 18, 1979) 


Murray Sklaroff, Esq., for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, Field Office for Customs Litigation, John J. Mahon, trial attorney, 
Esqs., for the defendant. 

Newman, Judge: This action is here on remand from the Court 
of Customs and Patent Appeals in United States v. Corning Glass 
Works, 66 CCPA—, C.A.D. 1216, 586 F. 2d 822 (1978), which recently 
reversed the judgment for plaintiff in Corning Glass Works v. United 
States, 79 Cust. Ct. 72, C.D. 4716, 448 F. Supp. 262 (1977), reh. 
denied, 80 Cust. Ct. 22, C.D. 4733 (1978). 

This dispute concerns the proper tariff classification for certain 
“Rota” machines for the optical inspection of ampuls (Rotas) im- 
ported from West Germany and entered at the port of New York 
in December 1973 and June 1974. In liquidation of the entries, 
Customs assessed duty at the rate of 25 per centum ad valorem under 
the provision in item 710.90, TSUS, as modified by T.D. 68-9, for 
‘‘o|]ptical measuring or checking instruments * * *’, Corning claims, 
inter alia, that the Rotas are properly dutiable at the rate of 5 per 
centum ad valorem under the provision in item 678.50, TSUS, as 
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modified by T.D. 68-9, for “{mJachines not specially provided 


for * * #1?) 


BacKGROUND 


In C.D. 4716, I held that the Government’s classification of the 
Rotas under item 710.90 was erroneous, since they perform neither a 
measuring nor checking function within the purview of the statute. 
Inasmuch as such finding was sufficient to negate the propriety of de- 
fendant’s classification under item 710.90, it was unnecessary to reach 
the question of whether the Rotas were “optical instruments’’, as 
defined in headnote 3, part 2, schedule 7 (headnote 3). Additionally, I 
held that there is no other tariff description which more specifically 
describes the imports than item 678.50, and concluded that the mer- 
chandise in issue is properly dutiable under that provision. Plaintiff’s 
other alternative claims were found lacking in merit and dismissed. 

In support of its motion for rehearing, defendant contended that 
whether or not the Rota performs a measuring or checking function, 
there exists an unrebutted presumption that the Rota is an optical 
instrument by virtue of its classification under item 710.90, and that 
such presumption precludes classification under item 678.50, TSUS. 
On the basis of the asserted presumption, defendant suggested, as 
illustrative, that the merchandise was more specifically provided for 
under item 708.89, TSUS, covering “‘[o]ptical appliances and instru- 
ments not provided for elsewhere * * * [ojther * * *”’, than under 
item 678.50.2 However, defendant failed to assert item 708.89 as an 
affirmative defense, and expressly disabowed item 708.89 as an alterna- 
tive classification. Consequently, defendant’s motion for rehearing 
was denied, 80 Cust. Ct. 22, C.D. 4733 (1978). 

On appeal, the Court of Customs and Patent Appeals, in an opinion 
by Chief Judge Markey, reversed and held that the Rotas perform a 
‘““checking”’ function within the purview of item 710.90, TSUS, and 
remanded the case to this court for an initial evaluation of the con- 
flicting testimony concerning whether the magnifying lens serves a 
“subsidiary purpose” within the purview of headnote 3. 

In connection with the remand, this court permitted oral argument 
(on plaintiff’s request) and the submission of supplemental briefs con- 
cerning the question of whether the Rotas are “optical instruments” 
as defined in headnote 3. Plaintiff’s motion to amend the complaint 


1 Plaintiff alternatively claims that the merchandise is properly dutiable under; Item 662.20, providing for 
parts of “machinery for filling, closing, sealing, capsuling, or labeling bottles, cans, boxes, bags, or other 
containers”, at the rate of 5.5 per centum ad valorem; item 708.85, covering ‘‘{hjand magniffers, magnifying 
glasses * * * and similar articles’, at the rate of 12.5 per centum ad valorem; and item 708.91, covering 
“{ijrames and mountings, and parts thereof: For the articles provided for in item 708.85’, at the rate of 15 per 
centum ad valorem. 

2 General Interpretative Rule 10(C) requires that an article be classified under the provision which most 
specifically describes it. 
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for the purpose of interposing a new alternative claim under item 
710.80, TSUS, was denied on December 20, 1978. Cf. Ataka America, 
Inc. v. United States, 80 Cust. Ct. 132, C.D. 4745 (1978). 

For the reasons indicated below, I have determined that the Rotas 
are classifiable as “optical instruments” as defined in headnote 3, and 
accordingly judgment must be entered for defendant. 


Tue ReEcorpD 


The record establishes the following pertinent facts: * 

The Rota, which is described in the manufacturer’s promotional 
literature as a “‘machine for optical inspection of ampoules’, is used 
by pharmaceutical manufacturers for the optical inspection of sealed 
ampuls containing injectable drugs. This inspection is intended to 
discover the presence of any visible contaminants in the drug solu- 
tion, chars (discoloration of the drug caused by exposure to excessive 
heat during the sealing of the ampul) and missing labels. 

The Rotas operate in the following manner. An input chute accepts 
the ampuls and presents them tc a conveying rod comprised of a bar 
several feet long with holes. This rod is lowered over the ampuls and 
moves them horizontally to the operator’s field of vision. There, the 
ampuls are rapidly rotated to set their contents in motion. After a 
brief high-speed rotation, the mction is stopped while the ampuls’ 
contents continue swirling around, at which time the inspector views 
them. The purpose of spinning the ampuls is to make any particulate 
matter more mobile, thus enhancing the visibility of any contamina- 
tion. Any ampuls that appear upon inspecticn to be unsatisfactory 
may be rejected by the inspector by simply depressing a button acti- 
vating a jet of compressed air that blows the defective ampul off the 
viewing stage. Rejection occurs within the view of the inspector, 
thus allowing the inspector to know immediately if the correct reject 
button was pushed. Ampuls that pass inspection are accumulated in 
a chute at the discharge end of the machine. 

The Rota machine per se does not inspect ampuls, but the inspec- 
tion process depends upon human vision. An essential feature of the 
Rota machine is a magnifying lens through which the ampuls must be 
viewed by the operator. The lens is usually of 200 percent magnifica- 
tion, although a 300-percent magnifying lens was also included in the 
importations as an accessory to be used in lieu of the 200-percent lens. 


3 The record consists of the oral testimony of one witness for plaintiff and two witnesses for defendant. 
Plaintiff’s witness was David S. Berg, manager of plaintiff's plant in North Bergen, N.J. Defendant's 
witnesses were; Eugene E. Lakso, president of the Lakso Co., Leominster, Mass., which manufactures, 
among other equipment,.a completely electronic machine for inspecting ampuls; and Eugene J. Kevary, 
senior supervisor of pharmaceutical engineering for. Hoffman La Roche, Inc., Nutley, N.J., 1 of the 10 
largest :pharmaceutical: nianufacturers in the world. ‘The record :also'inicludes various exhibits offered by 
the parties, and the official papers, which were offered by plaintiff. 
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However, the 300-percent magnifying Jens was discarded in use be- 
cause it caused too much distortion. 

The lens magnifies the ampuls under inspection so that they appear 
to be the same size as though the inspector were able to view them at 
the normal reading distance of 10 inches. Plaintiff’s witness stated that, 
due to the design of the Rota machine, ‘‘it’s physically impossible to 
get close enough to the containers te see them”’ (r. 74). 

At the inspection point, the ampuls are viewed against a background 
that can be varied from Jight to dark or in polarized light. Additionally, 
fluorescent and incandescent lights are used at the inspection point in 
the Rota to illuminate the ampuls. The viewing area of the Rota is 
heoded to shield out extranecus light and to avoid distraction to the 
inspector. 

Defendant’s witness Lakso testified that, while the hardware in- 
volved in the conveying, spinning, and rejection features of the Rota 
is substantia], these features are subordinate to the actual viewing or 
inspection of the containers, which he said is the primary function of 
all of the equipment involved. Defendant’s witness Kovary similarly 
testified that inspection is the primary purpose of the Rota, and con- 
sidered the conveying, spinning, and rejection functions as auxiliary 
to the inspection. 


OPINION 


Against this background, we turn to the issue of whether the Rotas 
meet the statutory definition of “optical instruments”, as defined in 
headnote 3. That headnote reads: 


3. The term “optical instruments”, as used in this part, em- 
braces only instruments which incorporate one or more optical 
elements, but does not include any instrument in which the 
incorporated optical element or elements are solely for viewing a 
scale or for some other subsidiary purpose. 


The centerpiece of this phase: cf: the case is the term “subsidiary 
purpose” as used in the headnote. Presumptively, of course, in classify- 
ing the merchandise under item 710.90, Customs found that the optical 
element of the Rota (viz, a magnifying lens) * is not used for a “‘sub- 
sidiary purpose’’. Amaco, Inc. v. United States, 74 Cust. Ct. 172, 174, 
C.D. 4602 (1975).5 


In Amaco, a “Strunck” ampul inspection machine “essentially the 


4 The term “optical elements” includes lenses. Norman G. Jensen, Inc: v. United States, 77 Cust. Ct. 9, 
14, C.D. 4668 (1976). 

5 Plaintiff has persistently contended throughout this litigation that there is no presumption of correct- 
ness attaching to the classification under item 710.90 because the Government did not designate under which 
term, “measuring” or “‘checking’’, the classification was made. However, itrespective of'whether Customs 
classified the Rotas as “measuring” or as “checking” instruments, the classifying officer must be presumed 
to have found that they were “optical instruments” since such finding was required for either classification. 
Cf. Novelty Import Co., Inc. v. United States, 53 CCPA 28, C.A.D. 872 (1966), 
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same as that here involved” (Corning Glass, 66 CCPA at—, n. 6), 
was found to have been correctly classified under item 710.90. There, 
plaintiff conceded that the inspection performed with the Strunck 
unit is a “checking” function, and the sole issue was whether the 
machine is an optical instrument. 

Corning maintains that Amaco “cannot serve as stare decisis, or as 
any sort of precedent”, assertedly because the plaintiff in Amaco did 
not address itself to the optical instruments issue, and also because that 
case was decided on the basis of plaintiff’s failure to overcome the 
presumption of correctness attaching to the classification (supple- 
mental brief, at 7-8). I disagree. 

Although in Amaco the plaintiff relied upon “Judicially established 
criteria” rather than upon headnote 3, the optical instruments issue 
was vigorously argued by Amaco. In that connection, Amaco insisted 
that the lens was not necessary to the operation of the machine, 
and that the aid provided by the lens was incidental to the function 
of the machine. Regarding this aspect, Judge Landis observed (74 
Cust. Ct. at 178): 

What plaintiff has done is to marshal the facts into an argu- 
ment that separates the mechanical parts of the imported unit 
from the optical element in the checking function. While the 
imported unit will undoubtedly mechanically operate without the 
optical element, the checking function cannot, or at least there is 
no proof that it is, completed by the operator without the assist- 
ance of the incorporated optical element or a substitute device. 

It is evident from the court’s opinion in Amaco that notwithstanding 
the plaintifl’s reliance on judicially established criteria, the under- 
pinning for the court’s decision was plaintiff’s failure to sustain its 
burden of proof under the statutory definition of ‘optical instruments”’ 
in headnote 3. Thus, Judge Landis held that “[p]resumptively the 
optical element is incorporated for a purpose that is not subsidiary to 
the checking function’, and concluded that plaintiff had failed to 
overcome that presumption. 

Here, Corning has failed to show “clear error’’ in the Amaco decision, 
and therefore the salutary doctrine of stare decisis applies. United 
States v. Dodge & Olcott, Inc., 47 CCPA 100, 103, C.A.D. 737 (1960); 
United States v. Mercantil Distribuidora et al., 45 CCPA 20, 23-24, 
C.A.D. 667 (1957). In an article entitled ‘Stare Decisis’, presented 
at a Seminar for Federal Appellate Judges, Chief Judge Re observed 
(79 F.R.D. 509 (1979)): 

Basic to our discussion is the understanding that, in the 
common law world, a judicial decision serves a dual function. 
First, it settles the controversy, that is, under the doctrine of 


res judicata the parties may not relitigate the issues that have 
been decided. Second, in the common law system, under the 
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doctrine of stare decisis, the judicial decision also has prece- 
dential value. The doctrine, from stare decisis et non quieta 
movere, “stand by the decision and do not disturb what is 
settled,” is rooted in the common law policy that a principle of 
law deduced from a judicial decision will be considered and 
applied in the determination of a future similar case. In essence, 
this policy refers to the likelihood that a similar or like case 
arising in the future will be decided in the same way. 
Significantly too, Amaco was cited with approval by the Court of 
Customs and Patent Appeals in United States v. Ataka America, Inc., 
64 CCPA 60, 65, n. 4, C.A.D. 1184, 550 F. 2d 33 (1977), respecting 
the controlling effect of headnote 3 in the classification of articles as 
“optical instruments”. Additionally, Amaco was cited by Judge Maletz 
in Norman G. Jensen, Inc. v. United States, 77 Cust. Ct. 9, 13, C.D. 
4668 (1976) in connection with the statutory definition of ‘optical 
instruments” 


Although involving different merchandise than that now before us, 
the rationale of Ataka is apposite. In Ataka, the issue was whether 
certain fiberscopes were properly classified in liquidation under item 
709.05, TSUS, as “Other” optical instruments, or were properly duti- 
able under item 709.17, TSUS, as “Other” electromedical apparatus, 
as claimed by the importer. The fiberscopes, in addition to their 
optical function employed in examining certain internal portions of a 
patient, possessed the functions of enabling the performance of 
biopsies, cytologies, and photography. 

Chief Judge Markey writing for the Appellate Court in Ataka, 
reviewed the requirements for “optical instruments”, as defined in 
headnote 3, and the various criteria developed by “existing customs 
practice’, as summarized in Engis Equipment Company v. United 
States, 62 Cust. Ct. 29, C.D. 3670, 294 F. Supp. 964 (1969). After 
holding that the Engis criteria are not determinative in every case, 
but are useful in determining the statutory meaning of “optional 
instruments”’,® the Appellate Court noted (64 CCPA at 66): 


* * * Broadly, therefore we conclude that the term “optical 
instrument(s)”” encompasses devices which act upon or interact 
with light, which permit or enhance human vision through the 
use of one or more optical elements, and in light of he adnote 3, 
which utilize the optical properties of the device in something 


6 In Alaka, the Appellate Court held that “(T]he Engis criteria, though neither controlling nor exhaustive, 
do provide an appropriate compendium of ‘optical instrument’ characteristics’. 64 CCPA at 65, n. 4. In 
Engis, the Customs Court found the following characteristics necessary to qualify a device as an “optical 
measuring instrument”’ (62 Cust. Ct. at 32); 

* * * First, the device must function in such manner that employment of its optical features is domi- 
nant or primary, as compared to the role of its other components. * * * Second, the device’s optical 
elements must be essential to its operation; that is, to be considered an optical measuring eae the 
device cannot be operated in its intended manner without the optical components. * * * Third, optical 
measuring instruments must, in performing their inte nded function of measurement, act upon, deal 
with, or route rays of light. This interaction between light and such optical elements as lenses, prisms 
and mirrors normally manifests itself in divergence, convergence, reflection, refraction, polarization, or 
merely conveyance of light rays. * * * Finally, the optical system of the instrument must aid human 
vision or create for inspection a picture or image of some object. [Citations omitted.]} 
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beyond a “subsidiary” ane. See United States v. American 
Machine & Metals, Inc., 29 CCPA 1387, C.A.D. 183 (1941). 


Further, the Appellate Court pointed out that under headnote 
3, the issue is not whether the optical element is “subsidiary” or 
“dominant”, but rather “the statutory distinction is between ‘sub- 
sidiary’ and not ‘subsidiary’ ” (64 CCPA at 66, n. 5). 

Ataka had argued that the optical features of the fiberscopes acted 
in a subsidiary capacity to the biopsy-cytology functions, thereby 
excluding the merchandise from classification as “optical instruments” 
pursuant to headnote 3. Addressing the claimed subsidiary character 
of the optical features of the fiberscope, Chief Judge Markey com- 
mented (64 CCPA at 67): 

It remains to be determined whether, as Ataka argues, the 
optical features of the instrument act in a subsidiary capacity 
to the biopsy-cytology functions, thereby excluding the fiber- 
scopes from classification as “optical instruments,” pursuant to 
headnote 3 

Testimony adduced at trial established that visualization is 
essential in the performance of biopsies and cytologies with the 
imported fiberscope. Ataka’s argument that, in the performance 
of biopsies and cytologies, the optical function is subsidiary to 
the biopsy-cyto! ey operation, though supp sorted in part by the 
opinion testimony of one witness, is without merit. The imported 
device must be considered as a whole. Whether a feature be 

int or subsidiary cannot be determined by isolating a 
parti ean employment of the device. The use frequency of the 
biopsy and cyto logy capabilities of the fiberscopes varied from 
physician to physician and from hospital to hospital. It was 
undisputed, however, that a!l who used the instrument, for any 
purpose, used it to view the interior of a body organ. Depending 
upon the situation, that visual operation may be all that is per- 
formed. It is only after visual examination that a decision to take 
a biopsy or eso ey specimen can be made. 

To term optical features mere ly subsidiary to biopsy-cytology 
eatures, when the latter require the former, and when the latter 

e m1 a always used and the former are alwe ays used, would be 

y to reason. Accordingly, we hold the imported fibers scopes 
meet the definition of “optical instruments” in headnote 3. * * * 

Here, as in Ataka, plaintiff posits that the optical element of the 
merchandise is su Theidiary y to its nonoptical features. Hence, the thrust 
of Corning’s argument is that “in the overall purpose for which me- 
chanical inspection machines are designed, any enhancement of vision 
is at most subsidiary to the main purpose of the machine, that is, pacing, 
speed-up, uniformity of the entire inspection process, which, in turn, 
is one step in producing a salable ampul” (supplemental brief, at 4). 
Plaintifi’s italic.] There is no merit in this argument. 

The record is clear that the purpose of utilizing the Rota is for the 
visual inspection of ampuls. The conveying feature merely brings the 
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ampuls to the inspection point; the spinning feature serves only the 
purpose of making the presence of particulate matter more readily 
visible during inspection; and it is only after visual inspection of the 
ampul that a decision can be made by the operator to pass the ampul 
as salable or reject it.? As noted by our Appellate Court in Ataka (64 
CCPA at 67), ‘[djepending upon the situation, [a] visual operation 
may be all that is performed. It is only after visual examination that 
a decision to take a biopsy or cytology specimen can be made.” 

Indeed, the Rota itself is so designed that the only way the ampuls 
can be properly seen during normal operation is through the lens. On 
this score, plaintiff’s witness Berg explained that due to the design of 
the machine, the inspector’s head is located about 22 to 24 inches away 
from the point where the containers are on the stage, and then testi- 
fied on direct examination (r. 30): 

* * * From that distance, without the lens, you would not be 
able to see the detail necessary to do the job. So, the lens is intro- 
duced to make the containers appear about the way they would 
appear if you were looking at them close up in your hand. [Italic 
added.] 

And on cross-examination Berg admitted (r. 70-71): 

Q. Did you testify that the lens was necessary for the inspec- 
tion machines to function as they are intended? 

A. As it 1s intended—it is necessary. 

Q. And is the function of the lens to put the ampul—by means 
of magnification—in a position where it would be the same size 
as if it were to be held by the operator, in his hand, close to hi 
face? 

A. That was the poimt I was trying to make 
because the lens is there, you are then able to see 
tainers—which is at some distance from you—as if 
holding it at normal viewing distance. 

Q. So, the result of the magnification of the ampul allows 
successful operation of the machine? 

A. Yes. [Italic added.] 

Further, defendant’s witness Lasko opined that t 
spinning, and rejection functions are subordinate to th 
operation itself, which is the primary function of the Rota. 


) 


i COnV 


In short, the conveying, spinning, and rejection features of the Ro 
In short, the conveying, spinning, ture t 


are intimately related to the viewing of the ampuls for inspection 
purposes, which must be performed with the aid of the magnifying 
lens. Paraphrasing Aiaka, it is undisputed that all who used the Rota 


A a | 
{ 


used it to view ampuls and their contents. Since optical inspection of 
ampuls is the function of the Rota, and visualization must be accom- 


7 The rejection function is performed in the operator’s view so that the operator can verify that ihe de- 
fective ampul has been rejected. 





26 CUSTOMS COURT 


plished by means of its optical element, the optical element plainly 
does not serve a “subsidiary purpose” under the rationale of Ataka. 

Plaintiff attempts to equate the function of the Rota’s lens with an 
optical element used merely for viewing a scale. In support of that 
argument, plaintiff relies on United States v. American Machine & 
Metals, Inc., 29 CCPA 137, C.A.D. 183 (1941). There, a machine used 
for testing the hardness of metals operated by first indenting the 
metal to be tested (utilizing nonoptical apparatus), and thereafter a 
microscope was employed to measure the previously—and independ- 
ently—made indentation, which indicated the hardness of the metal. 
The Court of Customs and Patent Appeals held that the hardness 
testing machines were not optical measuring or optical testing instru- 
ments, observing (29 CCPA at 143-44): 


So, while the articles here involved each contains a microscope 
which is used to measure an indentation made by the articles, 
such measurement is not the dominant or primary function for 
which the article is designed. The microscope is used to measure 
an indentation upon the metal made by the article itself, at a 
predetermined load. 


* * * * * * * 


* * * Tn our opinion an article cannot be classified as an opti- 
cal measuring or optical testing instrument unless the dominant 
or primary use of the article lies in the employment of its optical 
features. Therefore, since it cannot be said that the dominant or 
primary use of the article here involved les in the employment 
of the microscope, we hold that such article is not an op- 
tical measuring or optical testing instrument classifiable under 
paragraph 228(a). [Italic in original.] 


But American Machine is readily distinguishable from the present 
case. 


First, it is noted that the American Machine decision predates the 
SUS, and consequently does not specifically address the phrase 
‘subsidiary purpose” in headnote 3, with which we must now deal. 

Second, American Machine is distinguishable on its facts. The 
dominant or primary function of the device in American Machine was 
to make an indentation in the metal being tested for hardness. The 
optical element (viz, a microscope) was used merely to measure the 
results of the test, but played no role in the machine’s denting function. 
By contrast, the Rota’s primary function is the optical inspection of 
ampuls, and the magnifying lens concededly must be employed to 
perform such function. The fact that the Rota incorporates nonoptical 
apparatus to mechanize and pace the inspection process does not alter 
the fact that the machine’s function is optical inspection. Since the 
Rota’s sole purpose is optical inspection, its optical element is ob- 
viously at least coequal in function to the machine’s nonoptical 


‘ 
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features. Accordingly, the Rota is not analogous to the denting 
device in American Machine, wherein the microscope was used merely 
to obtain a readout or measurement of the results achieved inde- 
pendently by the nonoptical features of the machine. 

Although American Machine teaches that an article cannot be class- 
ified as an optical instrument unless the dominant or primary use of 
the article lies in the employment of its optical features, it must be 
recognized that the optical element itself need not be the most im- 
portant or dominant element of the instrument. As held in Afaka, 
“the statutory distinction is between ‘subsidiary’ and not ‘subsidiary’ ” 
(64 CCPA at 66, n. 5). See also, Parsons Optical Laboratories et al. v. 
United States, 68 Cust. Ct. 143, 148, n. 1, C.D. 4351 (1972). To reiterate 
the Rota’s magnifying lens is functionally at least coequal to the con- 
veying, spinning, and rejection features and not “subsidiary’’. There- 
fore, | am unable to agree with plaintiff’s argument that the lens 
serves a “subsidiary purpose” because the machine would be inopera- 
tive if there were a failure of the conveying, spinning, or rejection 
features. Doubtlessly, even a disruption of electrical power could inea- 
pacitate the entire machine, but that fact hardly demonstrates that 
any particular component serves a subsidiary purpose.® 

I find equally untenable plaintiff’s argument that the Rota’s lens 
serves a subsidiary purpose since ampul inspection may be accomp- 
lished manually without an optical instrument, or by an electronic 
machine utilizing a television camera rather than human vision. The 
plain fact remains that it is the Rota that is before the court for class- 
ification, and it is undisputed that the mechanical method of optical 
inspection employed by the Rota necessitates the use of the magnifying 
lens. 

In sum, the arguments advanced by plaintiff have failed to establish 
satisfactorily that the rationale of Ataka is inapplicable here, or that 
the Amaco decision should not be followed. Consequently, I find that 


plaintiff has failed to overcome the presumption that the magnifying 
e | the ta doe serve a “subsidiary purpose”, and the € 
lens of the Rota does not serve a “subsidiary purpose”, and that the 


Rotas are ‘optical instruments” as defined in headnote 3.° Inasmuch 
as our Appellate Court has determined that the Rota performs a 
“checking” function within the purview of the superior heading to 
item 710.90, TSUS, I must ineluctably conclude that the merchandise 


8 Plaintiff's argument is analogous to saying that an engine or transmission serves a subsidiary purpose 
in an automobile because the automobile would be inoperative if the battery failed. 

» Defendant argues that the Rota’s polarizing screen, as well as its lens, constitutes the Rota an optical 
instrument. However, the Court of Customs and Patent Appeals remanded this case with reference to the 
function of the lens only. In any event, in view of the conclusion reached, it is unnecessary to address de- 
fendant’s argument respecting the polarizing screen, since under headnote 3, one nonsubsidiary optical 
element is sufficient to classify an article as an optical instrument. 
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was properly classified by the regional commissioner of customs under 
item 710.90, TSUS. This action, therefore, is dismissed. 
Judgment will be entered accordingly. 


(C.D. 4808) 
Davin E. Porter, PLAIntirF v. UniTED STATES, DEFENDANT 
Court No. 76-6-01448 


Seats for rapid transit cars—Furniture—Parts for rail vehicles 
SUMMARY JUDGMENT 
On motions for summary judgment filed pursuant to rule 8.2 


as 
where the parties agree as to the material facts in the case and the 
court concurs that no genuine issue of facts exists, a summary 


judgment should be rendered in favor of the party entitled thereto. 
DeriniTion—“FuURNITURE” 


The scope of the tariff provisions concerning “furniture” is 
strictly delimited by the headnote defining furniture. 7, is Fried- 
man & Co. v. United States, 69 Cust. Ct. 184, C D. 4392, 351 F. 
Supp. 611 O72); Karoware, "Ine. v. United States, 7 7 Cust. Ct. 112, 
C.D. 4681, 427 BE. Supp. 402 (1976), af 'd, 65 COPA 1, C.A.D. 
1197, 564 es 2d 77 97 7); Abbey Rents v. United States, 79 Cust. 
Ct. 103, C.D. 4720, 442 F. Supp. 540 (1 977), aff'd, 66 CCPA — 
C.A.D. 1213, 585 F. 2d 501 (1978). 

As the merchandise involved in this case, Bay Area Rapid 
Transit seats, is “fixed to the wall”, the statutory definition of 
furniture is satisfied. 


“p ? 


ARTS 


“Parts” is a word of art in customs law. The nature, function 
and purpose of the BART seats conclusively show they are parts of 
the rail vehicles or cars. 

“RELATIVELY More SPECIFIC” 

“TAlp ora article which is described in two or more pro- 
visions of the sc hedules is classifiable in the provision which most 
specifically describes it’’. General Interpretative Rule 10(c). Thus, 
these BART se ats should be classified as parts of rail vehicles or 
cars under TSUS item 690.40. 

[Plaintifi’s motion for summary judgment granted; defendant’s cross-motion for summary judgment 
denied.] 
(Dated June 22, 1979) 

Arter Hadden & Hemmendinger (Noel Hemmendinger and Barry E. Cohen of 
counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Joseph I. Liebman, At- 
torney in Charge, Field Office for Customs Litigation; Madeline B. Cohen, trial 
attorney), for the defendant. 


LaNptis, Judge: This classification case arises on crossmotions 
by the parties for summary judgment filed pursuant to rule 8.2. 
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Defendant has stated in its brief that “it concurs with plaintiff’s 
statement of material facts” and it appearing to the court that no 
genuine issue exists as to any material fact, a summary judgment 
should be rendered in favor of the party entitled thereto upon the 
question of law raised by the parties. 

The merchandise in issue is transverse! rapid transit seats used 
exclusively in San Francisco Bay Area Rapid Transit (BART) rail 
vehicles. The seats were classified under TSUS item 727.55, schedule 
7, part 4, subpart A: 

Furniture, and parts thereof, not specially 
provided for: 
* * 5 
724;.55 Other 10% ad val. 

Plaintiff claims the merchandise is properly classifiable as parts of 
rail vehicles or cars under TSUS item 690.40, schedule 6, part 6, sub- 
part A, at the rate of 5.5 per centum ad valorem. 

Based upon the reasoning below, it is the court’s determination that 
plaintiff should prevail and the defe ndant should not prevail. 

The merchandise has no other use aside from its utilization in BART 
trains. The seats are designed to be permanently bolted to the sides 
of the host vehicles and, once in place, become integral parts of the 
vehicles 

Three issues are presented: (A) Is the merchandise ‘furniture’ 


(B) Is the merchandise part of a railcar or vehicle? (C) If the merchan- 
dise is both furniture and part of a railcar or vehicle, which provision 
controls? 

(A) Is the merchandise “furniture” within the meaning of TSUS 
item 727.55? 


The scope of the tariff provisions concerning ‘furniture’ is strictly 
delimited by the headnote defining furniture.? Morris Friedman & 
Co. v. United States, 69 Cust. Ct. 184, C.D. 4392, 351 F. Supp. 6 
(1972); Karoware, Inc. v. United States, 77 Cust. Ct. 112, C.D. 4681 
427 F. Supp. 402 (1976), aff'd, 65 CCPA 1, C.A.D. 1197, 564 F.2d 
77 (1977); Abbey Rents v. United States, 79 Cust. Ct. 103, C.D. 4720, 
442 F. Supp. 540 (1977) aff'd, 66 CCPA —, C.A.D. 1213, 585 F. 2d 
501 (1978). 

That headnote reads: 

ie part A headnote: 
For the purposes of this subpart, the term “furniti wd 
ine sation movable articles of utility, designed to be placed on ‘th 


floor or ground, and used to equip dwellings, offices, restaurants, 
libraries, schools, churches, hospitals, or other establishments, 


1 Transverse seats are mounted at right angles to the direction of the vehicle’s travel. 
2 Tariff Classification Study, schedule 7, Nov. 15, 1960, p. 242: 
The concept of furniture embraced in this subpart is stated as a definition in headnote 1.* * * 
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aircraft, vessels, vehicles, or other means of transport, gardens, 
patios, park: ks, or similar outdoor places, even though such articles 
are designed to be screwed, bolted, or otherwise fixed in place 
on the floor or ground; and kitchen cabinets and similar cup- 
boards, seats and beds, and sectional bookcases and similar 
sectional furniture, even though designed to be fixed to the wall 
or to stand one on the other * * *. [Schedule 7, part 4.] 

The litigants press different portions of the definition. Plaintiff 
emphasizes that’ the BART seats are not ‘designed to be placed on 
the floor or ground’’, but rather on the sides of the vehicle. Defendant 
counters that these are ‘seats * * * designed to be fixed to the wall.” 
Some recent cases help resolve the issue. 

In Morris Friedman, supra, the dutiable status of rattan hanging 
chairs was in issue. The chairs were classified as ‘articles not specially 
provided for, of unspun fibrous vegetable materials: Of * * * rattan” 
plaintiff argued that the merchandise was “furniture”. The rattan 
chairs were basket-shaped chairs, without any legs or base, which 
hung from a chain and spring suspended either from the ceiling or 2 
post extending from the wall. The court concluded: 


we find * * * that the hanging chairs in question do not 
come within the purview of the headnote since they are not de- 


signed to be placed on the floor or ground or to be fixed to the wall. 
[69 Cust. Ct. 190.] 


By contrast, the BART seats involved here are fixed to the wall, 


the sides of the vehicle. Similarly, in Karoware, Inc. v. United States, 
supra, Which involved the classification of wine racks and bars, the 
court wrote: ‘To fall within the headnote definition, an article must 
be designed to be placed on the floor or ground, or to be fixed to the 
wall, or to stand on another article of sectional furniture” and “‘{l]or 
the bars to fall within the headnote definition, therefore, they must 
be constructed to be fixed to the wall, a requirement that connotes 
more than the ability to be merely hung on a wall.” (65 CCPA 8.) 
Also, in Abbey Rents v. United States, supra, which involved the 
classification of motorized wheelchairs, this court stated: 


To cut short the obvious, therefore, motorized wheelchairs are 
not ordinarily used to equip any of the places enumerated in the 
definition. What they are designed for, as all the witnesses tes- 
tified, are people, disabled people who, for whatever reason, have 
very limited or severe involvement in the lower extremities and 
in the upper extremities to an extent that they cannot propel 
the hand rims on a standard self-propelled wheelchair. (R. 46). 
Defendant’s statement that given the design and speed limitations 
of the imported motorized wheelchairs they must be and are used 
within the structures and limited areas surrounding the structures 
set forth in the TSUS definition of ‘furniture’ does not, as it 
is meant to suggest, establish that they are used to equip the 
places described in the definition. [79 Cust. Ct. 106.] 
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The court of appeals unanimously affirmed, stating in an opinion 
by Judge Baldwin: 


* * * we find no reversible error in the decision and opinion of 


Judge Landis and adopt it as our own with the following addi- 
tional comments. 


The appellant’s contention that motorized wheelchairs are en- 
compassed within the definition of furniture set forth in TSUS 
schedule 7, part 4, subpart A, headnote 1 must fail because the 
testimony in the record establishes that motorized wheelchairs 
serve as a means of mobility for individuals with upper and lower 
body disabilities. Mr. Burrer, a Government witness and himself 
a user of a motorized wheelchair, testified that he uses his motor- 
ized wheelchair as a vehicle for getting from one point to another. 
Further, no evidence presented established use of a motorized 
wheelchair solely as an article of furniture to the exclusion of its 
primary, mobility function. [66 CCPA —.] 

As noted, the BART seats in the case at bar are specifically con- 
structed to be fixed to the wall. 

Thus, although Karoware, Morris Friedman, and Abbey Rents hold 
that the merchandise there involved did not constitute “furniture,” 
the discussion in those cases demonstrates that the BART seats do 
fall within the statutory definition,*® if not preempted by another 
provisicn. 

(B) Is the merchandise part of a rail vehicle within the meaning of 
TSUS item 690.40? 

Plaintiff urges that the BART seats are parts of rail vehicles or 
cars. Defendant concedes this to be the case preferring to save its 
attack to argue the relative specificity of the two tariff schedule items 
in issue. Thus an extended discussion is not needed here since both 
sides agree the merchandise is part of a rail vehicle or car. 

‘“‘*Parts’ is a word of art in customs law.” Vilem B. Haan et al. v. 
United States, 67 Cust. Ct. 104, 112, C.D. 4260, 332 F. Supp. 182 
(1971); Vilem B. Haan reviews many “‘parts’”’ cases. One of those re: 
viewed is Mattel, Inc. v. United States, 61 Cust. Ct. 75, 86, C.D. 3531, 
287 F. Supp. 999 (1968), in which this court stated: 

{I]t is the nature, function, and purpose of the item in relation 
to the article to which it is attached or designed to serve which 
determines whether the item is a “‘part” of the article for tariff 
purposes. 


3 Another case which leads to the same conclusion is Albert E. Price, Inc. v. United States, 60 CCPA 127, 
C.A.D. 1095, 476 F. 2d 1354 (1973). There certain spice cabinets had been classified under TS US item 206.97 
as ‘“‘Household utensils and parts thereof, all the foregoing not specially provided for, of wood: * * * Other’’. 
The appellant claimed the merchandise should have been classified as “Furniture and parts thereof, not 
specially provided for: * * * Of wood: * * * Other: Furniture other than chairs’’ under TSUS item 727.35. 
In discussing the relevant headnote, the Court of Customs and Patent Appeals approvingly quoted the 
Customs Court as follows; 


* * * the headnote discussion of furniture was, on its face, intended to certify the inclusion of furniture 
which was permanently fastened to the premises, either on the floor or on the walls, as opposed to furni- 
ture which was movable at will. * * * [Italics added.] (60 CCPA 129.] 
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The “nature, function, and purpose” of these BART seats con- 
clusively show that they are parts of the rail vehicle. The seats are 
specially designed for the BART cars and are incapable of being used 
for any other purpose. The seats cannot even be used as seats independ- 
ent of the BART car. Once installed, the seats become an integral 
part of the vehicle. Finally, BART is incapable of functioning as in- 
tended without the seats. 

(C) If both the claimed and assessed provisions describe the mer- 
chandise, which provision prevails? 

There exists a statutory presumption that the classification by the 
Customs Service is correct. 28 U.S.C. 2635(a). However, it is noted 
that General Interpretative Rule 10(c) provides: “[{AJn imported 
article which is described in two or more provisions of the schedules is 
classifiable in the provision which most specifically describes it.’ 

And while according to General Interpretative Rule 10(ij) a parts 
provision does not prevail over a specific provision for the parts, this 
general rule is inapplicable whereas here we have a parts provision— 
“parts of rail vehicles” and an n.s.p.f. provision—“furniture not 
specially provided for’. A “parts” provision prevails over a “not 
specially provided for” provision for articles. ‘Tariff Classification 
Study, Seventh Supplement Report” at 99, U.S. Tariff Commission, 
1963. This is confirmed by case law: ‘‘* * * as is made plain by the 
legislative history, the intent of general headnote 10(ij) is that a pro- 
vision for ‘parts’ is to be deemed more specific than a provision for 
‘articles, not specially provided for,’ and therefore prevails over such 
a ‘basket’ provision.” J. EL. Bernard & Co., Inc. v. United States, 62 
Cust. Ct. 536, 541, C.D. 3822, 299 F. Supp. 1129 (1969), aff'd, 58 
CCPA 91, C.A.D. 1009 (1971). See also J. E. Bernard & Co., Inc. v. 
United States, 59 Cust. Ct. 31, 35, C.D. 3060 (1967). 

On its face, item 727.55 is a basket provision—‘Furniture, and 
parts thereof, not specially provided for’. Furthermore, the U.S. Tariff 
Commission specifically declares that item 727.55 is a basket pre- 
vision. Tariff Classification Study, schedule 7, page 243 (1960). 

In Sankyodai Corp. v. United States, 62 Cust. Ct. 630, C.D. 3837 
(1969), the court considered the classification of wooden seats. im- 
ported for use in certain plastic boats manufactured here. The mer- 
chandise had been classified as parts of yachts; the claim was for 
furniture of wood, not specially provided for, other than chairs. The 
court held that the furniture provision was “residual’”—‘Tt is residual 
because of the presence in the superior heading of a ‘not specially 
provided for’ clause.” Id., 633. According to the court in an opinion 
by Judge Richardson: 

Since plaintiff has, at the very outset, conceded that the ‘im- 
ported merchandise constitutes dedicated parts of a boat, and 
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since classification of such merchandise was made under a specific 
tariff provision for parts of yachts or pleasure boats in which 
category the involved parts fall, classification of this merchandise 
under a residual provision is preempted as a matter of law. United 
States v. Lansen-Naeve Corp., 44 CCPA 31, C.A.D. 632 (1957). 
Accord, Arthur J. Humphreys, Packard-Bell Electronies v. United 
States [59 Cust. Ct. 231, C.D. 3128, 272 F. Supp. 951 (1967), 
affd, 56 CCPA 67, C.A.D. 956 (1969)], supra. * * * [Italics 
quoted.] Id., 633.] * 


Under the same reasoning, these BART seats should be classified 
as parts of rail vehicles or cars under TSUS item 690.40. 

Plaintiff’s motion for summary judgment is granted and defendant’s 
cross-motion for summary judgment is denied. 


(C.D. 4809) 


JoseruH F. Henprrx a/c Propucros Dresuipratapos De Mexico, 
S.A., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 76—12-02655 
Animal Feeds 


Marigold meal classified as ingredients for animal feeds under 
item 184.75, Tariff Schedules of the United States, held properly 
subject to classification as products of vegetable origin chiefly 
used for coloring, crude or processed, under item 470.80, Tariff 
Schedules of the United States. 

Exclusionary headnote 1(a) of schedule 1, part 15, subpart C, 
Tariff Schedules of the United States, requires plaintiff to establish 
that the imported merchandise falls within the scope of the claimed 
provision. Enrique Garza v. United States, 66 Cust. Ct. 212, C.D. 
4192 (1971). 

The statutory terms, “including dyeing and staining,” are not 
words of limitation, but words of extension. Heemsoth & Basse 
et al. v. United States, 24 CCPA 208, T.D. 48657 (1936). 

The addition of an antioxidant, ethoxyquin, does not constitute 
additional processing within the meaning of headnote 2(a), schedule 
4, part 9, subpart A, which would remove the marigold meal from 
the term, ‘crude or processed.”’ 


”? 


[Judgment for plaintiff.] 


(Decided June 22,1979) 


4 The case of Parts Manufacturing Associates, Inc. v. United States, 73 Cust. Ct. 42, C.D. 4552 (1974), de- 
cided by the Customs Court, but not appealed, is to be distinguished by the fact that the court there pointed 
out at p. 48 that the headnote defining ‘‘furniture’’ (headnote 1, subpart A, pt. 4, schedule 7) includes the 
word “aircraft”, whereas it should be noted there is no mention therein of rail vehicles or cars. There has 
been no showing of any specific congressional intent to include rail vehicles or cars under this headnote 
definition. 
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Stein, Shostak, Shostak & O’ Hara, Inc. (John N. Politis of counsel) for plaintiff. 
Barbara Bllen Babcock, Assistant Attorney General (David M. Cohen, Chief, 


Customs Section; Susan Handler-Menahem, trial attorney) , for the defendant. 


Forp, Judge: In this action plaintiff contests the assessment of 
duty at 7.5 per centum ad valorem on certain marigold meal which 
was classified by the Customs Service as other animal feeds and in- 
eredients therefor, not specially provided for, under item 184.75, 
Tariff Schedules of the United States, as modified by T.D. 68-9. 

Plaintiff contends said merchandise is entitled to entry free of duty 
under the provision of item 470.80, Tariff Schedules of the United 
States, as crude or processed products of vegetable orgin used chiefly 
for coloring. Alternatively, plaintiff contends the imported marigold 
meal is subject to duty at 4 per centum ad valorem as other products 
of vegetable origin used chiefly for coloring under item 470.85, Tariff 
Schedules of the United States, as modified by T.D. 68-9. 

The pertinent statutory provisions involved provide as follows: 

Schedule 1, part 15, TSUS: 





Subpart C.—Animal Feeds 


Subpart C headnotes: 
1. For the purposes of this subpart— 


(a) the term “‘aminal feeds, and in- 
eredients therefor’ embraces pro- 
ducts chiefly used as food for animals, 
or chiefly used as ingredients in such 
food, respectively, but such term 
does not include any product pro- 
vided for in schedule 4 (except part 
2E thereof) or schedule 5 (except part 
1K thereof) ; 


* * * * * * * 
Animal feeds, and ingredients therefor, 
not specially provided for: 
* * 
184.75 7.5% ad val. 
Schedule 4, part 9, TSUS: 





Subpart A.—Dyeing and Tanning Products 


Subpart A headnotes: 

1. This subpart covers only materials, 
extracts, decoctions, and other prepara- 
tions suitable for coloring (including dye- 
ing and staining) or for tanning. All the 
products provided for are of vegetable 
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origin except cochineal (item 470.05) 
which is of animal origin. 
2. For the purposes of this subpart— 
(a) the term “crude or processed” 
means materials which are crude or 
which have been processed by shred- 
ding, grinding, chipping, crushing, or 
any similar process, but not other- 
wise processed ; 
* * * * * * * 
Products of vegetable origin used chiefly 
for coloring or tanning, not specially 
provided for: 
470.80 Crude or processed 
470.85 Other 4% ad val. 

The record consists of the testimony of four witnesses called on 
behalf of plaintiff and the receipt in evidence of eight exhibits. De- 
fendant offered the testimony of one witness. In addition, the official 
court papers were moved into evidence without being marked. 

Mr. Herbert Spaul, the sales and production coordinator of Mount- 
aire Feeds, Inc., the consignee of the merchandise at issue testified 
that the firm deals in poultry feed. The customers of his firm are 
primarily located in Arkansas, Alabama, and Texas. Mr. Spaul testi- 
fied that they purchased marigold meal for pigmenting the tissue of 
chickens and the yolks of the eggs. Marigold meal according to witness 
Spaul is sold by its xanthophyll content which determines its price. 
Besides marigold meal, corn is also used by poultry feeders for its 
natural xanthophyll. Two to three pounds of marigold meal are ordi- 
narily added to 1 ton of feed. 

The witness testified that he had not seen the effect of marigold meal 
on chickens nor had he conducted any tests. Mountaire first used 
marigold meal in 1968. Prior to that time, corn, alfalfa, and grain 
products were the primary sources for xanthophyll. Corn and alfalfa 
both have food value whereas marigold meal is solely used for color 
pigmentation. 

Plaintiff then called Dr. Javier Loustaunau, the director of research 
and development of Productos de Mexico the producer of the marigold 
meal involved herein. The witness received his bachelor of science 
degree from Monterey Institute of Technology in biochemical condi- 
tioning, a master of science from Louisiana State University in food 
science and technology, and a Ph. D. from Louisiana State University 
in food science. The witness testified that the merchandise at issue is: 
tested and certified for its xanthophyll content. It is this content which 
determines the value of the marigold meal. 

Dr. Loustaunau described the process by which the marigold meal 
was produced, The marigold flowers are picked by hand and placed on 
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continuous feeder machines which have a cutter at the end. The cutter 
separates the petals from the calyx and seeds. The petals are then dried 
which preserves the xanthophyll content by eliminating the moisture. 
The drying also reduces the bulk to about 8 percent of its original 
size. They are then screened and ground to the size of the merchandise 
contained in exhibit 2. After grinding, an antioxidant known as ethoxy- 
quin is added to retard the oxidation of the xanthophyll content. 
After this processing it is in condition to be added directly to the feed. 
The ethoxyquin extends the life of the marigold meal since the shelf 
life of the product depends upon storage conditions such as tempera- 
ture, light, and moisture. The product, according to the witness, is 
sold only to people in the poultry industry. 

Mr. Perry F. Twining, consulting poultry nutritionist, employed 
by Research and Consulting Associates, Inc., testified on behalf of 
plaintiff. Mr. Twining’s experience in poultry feed and nutrition dates 
back to 1949 when he was employed as a poultry specialist by the 
University of Maryland. The witness’ duty as a consultant: include 
the responsibility for the nutritional program of a poultry company 
and the evaluations of components and drugs. 

Witness Twining testified he was familiar with marigold meal 
and its relationship to poultry feed. The pigmentation of the skin 
of a chicken and the color of the yolk of an egg is a significant factor 
of marketing in various parts of the United States. In the New England 
States, Maryland, Delaware, and Virginia, there is a preference for 
pigmented chickens. The geographical preference for pigmented or 
nonpigmented poultry developed historically. In South Carolina, 
Georgia, Florida, Alabama, Mississippi, Arkansas, and Texas, little 
attention is given to the pigmentation of poultry. 

Mr. Twining has conducted tests in evaluating the availability of 
xanthophyll from various sources. Xanthophyll is a naturally oc- 
curring chemical which acts as a pigment in certain vegetables as 
well as in the issue of the bird and the yolks of the eggs. Marigold meal 
is formulated into poultry feed by use of a computer, the amount of 
which varies from one-half pound to 3 pounds per ton of feed. Ac- 
cording to the witness, marigold meal is used only for coloring the 
tissue of the chicken and the yolks of eggs. Other commercial sub- 
stances which contain xanthophyll are corn, gluten meal, grasses, 
alfalfa, leaf meal, blue grass, and Bermuda grass. Historically, chickens 
received their yellow color from grass and corn found while wandering 
around the barnyard. Corn is still used as a source of xanthophyll 
but also fulfills some of the chicken’s nutritional needs. Marigold 
meal has no value other than its xanthophyll content. 

The pigment of xanthophyll is a fat soluble compound and is 
associated with the absorption of fats. It is transported to the tissue 
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of the poultry and the yolks of the eggs with the fats that are in the 
feed. The feed, therefore, acts as a vehicle by which the xanthophyll 
is transmitted to the poultry. 

Plaintiff’s final witness was Mr. Hobart R. Halloran, president of 
Halloran Research Farm, Inc., whose business deals with poultry 
nutrition and feed. His duties as a poultry nutritionist are to formulate 
feeds and feeding schedules which are economical and which produce 
the best possible poultry. Witness Halloran is familiar with marigold 
meal and testified that its most important constituent was its 
xanthophyll content. Mr. Halloran explained that xanthophyll was 
also a pigment which is absorbed intact by the chicken and trans- 
ported in the blood stream to the fatty tissue of the skin and to the 
yolks of the eggs. The consumer demand for pigmented chickens 
necessitates the use of marigold meal, particularly in California 
where the demand is for a highly pigmented chicken. The only reason 
marigold meal is added to the poultry feed is to impart color to the 
chicken and the yolks of eggs. Mr. Halloran recommends the use of 
marigold meal only when there is a pigmentation requirement and 
when it economically fits into the formula. To his knowledge, there 
is no other use for marigold meal. 

With the use of ethoxyquin, the oxidation of xanthophyll is not a 
commercial problem since it has a loss of 10 percent a year under good 
storage conditions. Without ethoxyquin, there is a loss of 20 to 25 
percent per year. 

Mr. Halloran testified in rebuttal that the Roche yolk color fan 
shown on page 21 of exhibit 4 is used to evaluate yolk color and body 
color of broilers as a standard reference. To his knowledge the color 
index is not used as a guide by the poultry industry. 

Defendant called Mr. George M. Swartswalder, an employee of 
Allied Chemical Corp. The witness received a bachelor of science 
degree in chemical engineering and for 9 years was assistant production 
manager of a firm producing synthetic dyestuffs. The witness was em- 
ployed by General Foods for 5 years studying certified food colors. 
For the past 12 years he has been employed by Allied Chemical Corp. 
in a variety of positions. Since 1968, the witness has been on the edi- 
torial committee of the internationally recognized color index which is 
used by every major government and the coloring trade in the United 
States as a means of identifying commercially available dyes, pig- 
ments, and natural colorants. The people who use natural and syn- 
thetic dyestuffs and colors consider the term “‘coloring’’ to mean the 
extermal application of color. 

According to the witness, the color index, while listing two natural 
yellow colors, does not include xanthophyll nor has it ever been peti- 
tioned to have it listed as a commercial colorant. No product which 
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must be ingested to produce a color is listed in the color index. Xantho- 
phyll, according to the witness, is not used to dye fabrics, wood, or 
paper. 

Mr. Swartswalder was aware of the Roche color fan and believed it 
was a standard used in measuring the color of the yoke of an egg. 

The record satisfactorily establishes the imported marigold meal is 
used as an ingredient of poultry feed for the sole purpose of imparting 
a yellow color to the skin of the chicken and the yokes of the eggs. 
Basically, marigold meal has no nutritional value and is mixed with the 
feed on a basis of one-half to 3 pounds to 1 ton of poultry feed. 

In the absence of headnote 1(a) of schedule 1, part 15, subpart C 
of the Tariff Schedules of the United States, the marigold meal would 
fall within the provision as classified. However, said headnote ex- 
cludes products provided for in schedule 4 (except part 2E) or sched- 
ule 5 (except part 1K). Plaintiff’s claim is under schedule 4, part 9; 
hence, if the claimed provision is applicable to the merchandise at 
bar, it would not be dutiable under the provision utilized for classi- 
fication. The intent of Congress in enacting the modification of head- 
note 1(a) of schedule 1, part 15, subpart C, is referred to in Senate 
Report No. 530 (at pp. 11-12), and the Conference Report No. 979 
(at p. 12). This exclusionary language was not initially in the Tariff 
Schedules of the United States, but was added by Public Law 89-241 
(1965). The reports point out the amendment is designed to insure 
that articles described in the chemical and nonmetallic mineral 
schedules are not to be dutiable as animal feed. The sole judicial 
interpretation of said headnote 1(a) insofar as research reveals is the 
case of Enrique Garza v. United States, 66 Cust. Ct. 212, C.D. 4192 
(1971), which held that plaintiff’s burden is limited to establishing 
that the imported merchandise comes within the scope of the pro- 
vision claimed. 

In order to come within the scope of item 470.80, supra, plaintiff 
must establish the marigold meal to be: 

. a product of vegetable origin; 
. chiefly used for coloring or tanning; or 
3. crude or processed within headnote 2(a) of schedule 4, part 9, 
subpart A. 

The court can readily dispose of the first portion of proof inasmuch 
as it appears not to be disputed that the marigold meal is of vegetable 
origin. The record establishes and defendant’s answer admits the 
marigold meal to be of vegetable origin. 

There is the further question of whether the pigmentation of the 
skin of the chicken and the yolks of the eggs falls within the language, 
“suitable for coloring (including dyeing and staining).” 

Plaintiff contends the marigold meal falls within the language since 
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the chief and only use is for the purpose of coloring the tissue or skin 
of chickens and the yolks of their eggs. Additionally, plaintiff contends 
the end result of the addition of marigold meal to the poultry feed 
falls within the dictionary definition of coloring. The statutory lan- 
guage, plaintiff contends, does not limit the meaning of coloring to 
external application. It is further contended that the Food and Drug 
Administration classifies marigold meal as a color additive. 

Defendant on the other hand takes the position that marigold meal 
is not chiefly used for coloring within the meaning of either item 
470.80 or item 470.85 of the Tariff Schedules of the United States 
since coloring must be applied externally and not by ingestion. This, 
defendant contends, is supported by the legislative history and the 
dictionary definition. It is urged by defendant that all of the articles 
provided for in schedule 4, part 9, subpart A are dye and tanning 
products. Since marigold meal is a substitute for other feed products 
which supply xanthophyll, defendant contends it was not the intent 
of Congress to include the imported merchandise in either item 470.80 
or item 470.85. The testimony of defendant’s witness that marigold 
meal is not listed in the color index, which is an internationally rec- 
ognized reference in the coloring industry, is additional reason for 
excluding the imported merchandise from the claimed classification. 

There appears to be no question that marigold meal falls within 
the literal meaning of the provision for “Products of vegetable origin 
used chiefly for celoring or tanning.’”’ The common meaning of a tariff 
term applies in the absence of a contrary intent or a commercial mean- 
ing which differs from the common meaning. Trans-Atlantic Company 
v. United States, 60 CCPA 100, C.A.D. 1088, 471 F. 2d 1397 (1973). 
The common meaning of a tariff term is a question of law to be de- 
cided by the court. United States v. National Carloading Corp. et al., 
48 CCPA 70, C.A.D. 767 (1961). The courts may consult dictionaries 
and other reliable sources to aid their judicial knowledge. 

“‘Webster’s Third International Dictionary” (1963) defines color- 
ing as follows: 

Coloring 1a: The act of applying colorants: the application of 
color; or 
Coloring b: Something that produces color or color effects. 


This definition in and of itself would appear to encompass the mari- 
gold meal involved herein. However, in addition to the definition, the 
court notes that headnote 1 of subpart A provides as follows: 


1. This subpart covers only materials, extracts, decoctions, and 
other preparations suitable for coloring (including dyeing and 
staining) or for tanning. All the products provided for are of 
vegetable origin except cochineal (item 470.05) which is of animal 
origin. 
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The words in parentheses, ‘including dyeing and staining,’ are 
not words of limitation, but words of extension. Heemsoth & Basse 
et al. v. United States, 24 CCPA 208, T.D. 48657 (1936); Semon 
Bache & Company v. United States, 47 Cust. Ct. 31, C.D. 2275 (1961). 
Congress therefore intended to include in the term “coloring” more 
than dyeing and staining. Accordingly, items 470.80 and 470.85 in- 
clude products that are used for coloring which may not be dyes or 
stains. This is further evidenced by the headnote of schedule 1, part 
15, subpart C, which exempts schedule 4 (except part 2E) and schedule 
5 (except part 1K). Part 2E covers chemical mixtures and part 1K 
covers nonmetallic minerals and products, not specially provided for. 
If Congress had intended to exclude part 9, subpart A of schedule 4, 
it could have been readily accomplished by so providing in the head- 
note to schedule 1. 

Where the statutory language is clear and unambiguous, resort 
to legislative history is unnecessary. In any event, it must be borne 
in mind the evidence establishes the imported marigold meal was not 
utilized according to Mr. Spaul prior to 1968, or the mid-1960’s 
according to Mr. Twining. Hence the material presented to Congress 
in the Tariff Classification Study and the supplemental reports in the 
years 1960-63 would not be determinative. However, since tariff 
acts are written for the future as well as the present, it is well rec- 
ognized that tariff terms will embrace merchandise not known to 
commerce at the time of the enactment. Sears, Roebuck and Co. v. 
United States, 46 CCPA 79, C.A.D. 701 (1959). 

An excerpt of the FDA regulation in 21 CFR 70.3(f), while not 
determinative is certainly enlightening. Said provision defining ‘‘color 
additive’ reads in part as follows: 

* * * An ingredient of an animal feed whose intended func- 
tion is to impart, through the biological processes of the animal, a 
color to the meat, milk, or eggs of the animal is a color additive 
and is not exempt from the requirements of the statute. This 
definition shall apply whether or not such ingredient has nutri- 
tive or other functions in addition to the property of imparting 
ober: > 4 

The court is aware that what is termed a color additive by one 
agency under a different statutory scheme is not controlling under 
customs law. It is in any event inconsistent with defendant’s position 
that color must be externally applied and may not be ingested to 
obtain the results of coloring. 

Plaintiff has established the marigold meal to fall within the pro- 
vision for products of vegetable origin used chiefly for coloring. 

The final issue for determination is whether the marigold meal falls 
within headnote 2(a) as ‘‘crude or processed’’ (item 470.80), or within 
the “other” provision (item 470.85). 
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Dr. Javier Loustaunau, director of research and development of the 
shipper, testified as to the processing of the marigold meal as follows: 


Q. And would you tell us the process used by Produmex from 
the time the marigold flowers are harvested to the time the prod- 
uct is exported to the United States on a step by step basis? 

A. The marigolds are picked by hand. I don’t know if all of 
you are familiar with the marigold flower, cut from the bottom 
of the calyx by hand and transported to a plant in trucks and 
then it is loaded into some feeders, continuous feeders, if you are 
familiar with the highrise, one of these feeders, it pushes the 
flower and, at the end of the feeder, we have a cutter. It is what 
we name it. We improvise it from the cylindrical cutters of the 
combine machines. 

Q. What happens when it gets to the cutter? 

A. Imagine it’s a cylinder with another cylinder inside. The 
inside has blades and the flower goes into there, and the calyx, 
the solid part, goes in between the blades and the cylinder and 
that separates the petals from the calyx and the seeds. 


Q. After it’s cut, what happens to the marigold flowers? 

A. After this, it goes into the rest of the processing. We have 
changed this processing through the years. At the present time, 
we are gathering the flowers 


Q. With the marigold meal at issue here, were the flowers that 
produced it—were they blanched, as well? 
A. No, sir. This has been added since this year. 

Since headnote 2(a) defines crude or processed, it is not necessary 
for the court to review the numerous cases cited by the parties as to 
what constitutes crude. The processes described above, the cutting 
and grinding, as well as the drying to reduce bulk and moisture, are 
well within the headnote. 

The addition of ethoxyquin to prevent the oxidation of its xantho- 
phyll does not, in the opinion of the court, constitute processing. 
The addition of said product is to prevent the loss of the xanthophyll 
content which is the basis of sale. Accordingly, none of the processes 
or the addition of the ethoxyquin would remove the marigold meal 
from the provision of item 470.80 as claimed. 

Judgment will be entered accordingly. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

R. E. CuHasEn, 
Commissioner of Customs. 


In the Matter of 
CERTAIN APPARATUS FOR THE 
Continuous PRODUCTION OF 
Copper Rop 


Investigation No. 337-TA-52 


Notice of Partial Summary Determination and Termination of Certain 
Issues Based on Licenses 


Having reviewed (1) motion docket No. 52-250, as certified to the 
Commission by the ALJ on April 12, 1979, together with all exhibits 
and responses thereto; (2) the ALJ’s decision of April 12, 1979, grant- 
ing the Bell respondents’ motion for summary determination; and 
(3) pages 3574-3588 and 8015-8016 of the evidentiary hearing tran- 
script certified to the Commission by the ALJ on May 22, 1979, the 
Commission voted to terminate investigation No. 337-TA-52 with 
respect to 

(a) That part of the investigation involving the alleged in- 
fringement of U.S. Letters Patent 4,129,170 by the Bell re- 
spondents; and 

(b) That part of the investigation involving the alleged in- 
fringement of U.S. Letters Patent 4,129,170 by virtue of the 
manufacture and importation of the system for the continuous 
production of copper rod now located at Nassau’s Gaston, S.C., 
facility (including any future parts to be used in the maintenance 
and operation of the system relating to the above-named patent, 
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for so long as the Gaston facility is operated by one of the Bell 
respondents) by the Krupp respondents. 

In voting to terminate, the Commission determined that there is 
no violation of section 337 of the Tariff Act of 1930, as amended, with 
respect to those issues. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s determination must do so within 14 days of service of the Com- 
mission Determination, Order, and Opinion. Such petitions must be in 
accord with section 210.56 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.56). Any person adversely affected by a final 
Commission determination may appeal such determination to the 
U.S. Court of Customs and Patent Appeals. 

Copies of the Commission Determination, Order, and Opinion are 
available to the public during official working hours at the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436; telephone 202-523-0161. Notice of the in- 
stitution of the Commission’s investigation was published in the Fed- 
eral Register of May 22, 1978 (43 F.R. 21951). 

By order of the Commission. 

Issued: June 20, 1979. 

KeEnneEtTH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SuRVEYING DEvIcEs 


Investigation No. 337-TA-68 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U:S. 
International Trade Commission on May 17, 1979; and amended on 
June 4, 1979, under section 337 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1337), on behalf of Gammon Reel, Inc., San Francisco, 
Calif., alleging that unfair methods of competition and unfair acts 
exist in the importation into the United States of certain surveying 
devices, or in their sale, by reason of the alleged unfair acts, specified 
in the complaint, as follows: (1) Coverage of such surveying devices 
by the claim of U.S. Letters Patent No. 3,172,205, (2) inducement to 
infringe the claim of said patent, (3) infringement of complainant’s 
registered trademark (registration No. 1,019,865), (4) false designa- 
tion of origin, including country of origin, (5) appropriation of trade 
dress, (6) use of know-how, and (7) passing off. 

The complaint, as amended, alleges that the effect or tendency of 
the unfair methods of competition and unfair acts is to substantially 
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injure an industry, efficiently and economically operated, in the 
United States. Complainant requests permanent exclusion from 
entry into the United States of the imports in question after a full 
investigation. 

Having considered the complaint, as amended, the Commission, 
on June 12, 1979, ORDERED THAT— 

(1) Purstiing to subsection (b) of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), an investigation be instituted to 
determine whether there is a violation of subsection (a) of this section 
in the unlawful importation of certain surveying devices into the 
United States, or in their sale, by reason of the alleged (1) coverage 
of such surveying devices by the claim of U.S. Letters Patent No. 
3,172,205, (2) inducement to infringe the claim of said patent, (3) 
infringement of complainant’s registered trademark (registration 
No. 1,019,865), (4) false designation of origin, including country of 
origin, (5) appropriation of trade dress, and (6) passing off, the effect 
or tendency of which is to substantially injure an industry, efficiently 
and economically operated, in the United States. 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 


(a) The complainant is— 
Gammon Reel, Inc. 
2733 Geary Blvd. 
San Francisco, Calif. 94118 
(b) The respondent is the following company, alleged to be 
involved in the unauthorized importation of such devices into the 
United States, or in their sale, and is the party upon which the 
complaint and the amendment to the complaint are to be served: 
John Woods Survey Equipment, Ltd. 
2380 Midland Ave. 
Scarborough, Ontario 
Canada, MIS 1P8 
(c) David J. Dir, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, is hereby named Commis- 
sion investigative attorney, a party to this investigation; and 


(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, shall designate the presiding 
officer. 

The response must be submitted by the named respondent in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such response will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
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the amended complaint. Extensions of time for submitting the re- 
sponse will not be granted unless good and sufficient cause therefor 
is shown. 

Failure of the respondent to file a timely response to each allegation 
in the amended complaint and in this notice may be deemed to con- 
stitute a waiver of the right to appear and contest the allegations of 
the amended complaint and this notice, and to authorize the presiding 
officer and the Commission, without further notice to the respondent, 
to find the facts to be as alleged in the amended complaint and this 
notice and to enter both a recommended determination and a final 
determination containing such findings. 

The complaint, as amended, is available for inspection by interested 
persons at the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, and in the 
Commission’s New York City Office, 6 World Trade Center, New 
York, N.Y. 10048. 

By order of the Commission. 

Issued: June 25, 1979. 


Kennetu R. Mason, 
Secretary. 
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